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Application of “91-Day Rule” 
Under the Bank Holding Company Act

December 26, 1975
To the Chief Executive Officer of Each Bank Holding 

Company in the Sccond Federal Reserve District:

On October 24, 1975, the United States Court of Appeals for the Seventh Circuit handed down 
a decision in the matter of Tri-State Bancorporation v. Board o f Governors o f the Federal Reserve 
System. The case involved the so-called “91-day rule” in the Bank Holding Company Act— that 
is, the provisions in sections 3 and 4 of the Act that applications thereunder shall be deemed to 
be granted in the event of the failure of the Board to act on any such application “within the 
ninety-one-day period which begins on the date of submission to the Board of the complete rec
ord on that application.”

Under the Seventh Circuit’s interpretation of these provisions, the 91-day period “begins to 
run when the final material needed for the Fed’s decision is received from the various interested 
sources outside of the Fed, which ordinarily would be the Applicant and Governmental agen
cies other than the Fed.” In reaching this conclusion the court rejected the Board’s contention 
that staff memoranda analyzing an application should be considered part of the “complete rec
ord” on the application.

The Board makes every effort to comply with both the letter and the spirit of the 91-day 
rule in processing bank holding company applications, and the great preponderance of applica
tions is acted upon within this time period. The Board has received a number of inquiries con
cerning the effect of the Tri-State  ruling on pending applications, as well as on applications that 
have previously been denied by the Board in circumstances where, prior to the issuance of the 
denial order, more than 91 days had elapsed, measured in accordance with the Seventh Circuit’s 
interpretation. Ultimate determination of these questions will, of course, rest with the courts. 
However, the Board’s present position with respect to certain situations as to which interested 
parties may raise questions on the running of the 91-day period is as follows:

1. Any denial order heretofore issued by the Board in a holding company application case, as to 
which no timely petition for review was filed in accordance with the provisions of section 9 of the Bank 
Holding Company Act, is considered by the Board to be a final and effective order of denial, irrespective 
of whether the 91-day period elapsed prior to the issuance of the order.

2. Since the 91-day provision by its terms applies only to “applications,” and does not apply to Board 
rulemaking, the Board considers the 91-day rule to be inapplicable in the case of any application under section 
4(c)(8) of the Act for permission to engage in an activity that is not among the activities previously deemed 
permissible for bank holding companies.

3. The Board also deems the 91-day rule to be inapplicable in the case of any application, whether 
under section 3 or section 4, the processing of which has been suspended because of a preliminary determi
nation by the Reserve Bank or the Board’s staff that the acquisition for which approval is sought has already 
been effected by the applicant in violation of the prior approval requirements in the Act or Regulation Y.

4. Board decision on an application may purposely be postponed if, for example, the Board deter
mines it necessary to await the outcome of an examination of the applicant’s subsidiary banks, or if the issues 
raised by the application are the subject of pending litigation, legislation or rulemaking, the Board believes 
it may appropriately suspend decision on an application. In such cases the record on the applications is not 
deemed to be complete until the results of the examination are received or the collateral proceeding has been 
terminated
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5. Where an application may be deemed approved by operation of the 91-day rule, such approval can 
relate only to the specific transaction proposed in the application, and any variance in the terms or circum
stances of the proposed acquisitions would require further consideration by the Board.

W e want to take this opportunity to caution you about consummating any acquisition in reli
ance upon your own determination, or the opinion of your counsel that the 91-day period has 
expired and that your application has therefore been granted by operation of law. If you should 
have any questions regarding the effect of the T ri-Sta te  decision upon a particular application, 
we suggest that you contact Ben Stackhouse, Manager of our Domestic Banking Applications 
Department (Telephone No. 212-791-5859).

P a u l  A. V o l c k e r ,
President.
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